INTER-AGENCY AGREEMENT

FOR COVERAGE UNDER THE PHASE II NPDES PERMIT 


MEMORANDUM

To:

Interested communities, school districts and other “nested MS4s”

From:

Bill Stone, Hubbell, Roth & Clark, Inc.

Date:

December 20, 2002

Re:

Phase II Storm Water Permit



Inter-Agency Agreement

Attached is a draft template of an Inter-Agency Agreement that can be used by communities and “nested MS4s” to formalize the “who, what and when” of permit coverage and/or storm water management assistance and cooperation.

The template was developed only as a guide and starting point for the parties to begin discussions.  It was designed “pot luck” style; you can pick and choose the paragraphs that apply to your situation and modify the wording as you wish.  The material highlighted in dark gray presents a choice for you to make, the two choices are divided by “OR”.  The yellow highlighted phrases are place holders where you will insert the name of the community applying for the permit and the name of the nested facility seeking coverage under the permit.

The template is cumbersome, lengthy and repetitious but your agreement can be as simple or as prescriptive as you need.  I foresee some agreements being a simple statement or two of cooperation and others will want to list in detail every activity/service each party will perform.

The first page of the agreement states the reason the agreement is being entered into and sites the regulations.

Pages 2 -6 are broken into subheadings and under each subheading are things the CVT and then the Nested may agree to do.  I formatted it that way for ease of discussion; a final agreement likely would not have those subheadings.

The final two pages contain wording that is somewhat standard in inter-governmental agreements.

The document is yours to use as you wish.  If you have any questions or comments, contact me at 248-454-6337, Wstone@hrc-engr.com.

THIS AGREEMENT is made and entered into as of the ___ day of ________, 2002, by the CVT, and Nested MS4.

IT IS AGREED THAT:

The CVT and Nested MS4 Name of Nested MS4 Facility are subject to the requirements of the Phase II Storm Water Regulations (the “Phase II Regulations”), 33 USC 1251, et seq., published by the United States Environmental Protection Agency (“EPA”) in the Federal Register on December 8, 1999; and

The Phase I Regulations of the existing National Pollutant Discharge Elimination System (NPDES) storm water program were published in the Federal Register on November 16, 1990 and the Phase II Regulation expands the existing program to address storm water discharges from small public separate storm drainage systems and construction sites that disturb one to five acres.  The CVT is subject to Phase II because it is specifically identified in the list of “Incorporated Places and Counties Proposed To Be Automatically Designated Under the Storm Water Phase II Proposed Rule” OR the CVT meets the criteria for regulation based on the 2000 census data.  The Nested MS4 Name of Nested MS4 Facility is regulated as it is a public facility with separate storm drainage that lies within an urbanized area and the facility’s separate storm drainage meets the concept of a “system” as described in the Federal regulation; and 

The CVT is applying for a Michigan Department of Environmental Quality National Pollutant Discharge Elimination System Wastewater Discharge General Permit for Storm Water Discharges from Municipal Separate Storm Sewer Systems (MS4s) Subject to Watershed Plan Requirements (MIG619000) OR for Storm Water Discharges from Separate Storm Water Drainage Systems (MIS040000), Jurisdictional Option.  The CVT is also applying to cover the Nested MS4 Name of Nested MS4 Facility which lies within the jurisdictional limits of CVT under the CVTs permit as allowed in Part I, Section A.2. of the General Permit; and

The Phase II Regulations and the General Permit impose certain requirements on the CVT and Nested MS4 that must be satisfied; and 

The CVT Council/Board/Commission has approved the CVT to provide coverage for Nested MS4 Name of Nested MS4 Facility under the General Permit to enable the CVT and the Nested MS4 Name of Nested MS4 Facility to comply with the requirements of the Phase II Regulations, the General Permit and to engage in other storm water management activities related thereto; and

The CVT and the Nested MS4 Name of Nested MS4 Facility agreed to cooperate and actively participate in the activities necessary to enable the CVT and the Nested MS4 Name of Nested MS4 Facility to comply with the Phase II Regulations and the General Permit; and

The CVT and the Nested MS4 Name of Nested MS4 Facility are authorized to enter into an Agreement for a term up to but not beyond the expiration date of the CVTs Certificate of Coverage under the General Permit OR December 31, 2003; and

In order to provide permit coverage, it is necessary that the CVT the Nested MS4 Name of Nested MS4 Facility enter into this Agreement.

THEREFORE, in consideration of the premises and the covenants of each other, the parties hereto agree as follows:

General Permit Compliance

CVT
The CVT agrees to:

1. Prepare and submit the permit application and required attachments.   

2. Be responsible for the general administration of the permit related compliance program including maintenance of records, permit compliance tracking, and submittal of required plans, reports, and related correspondence.

3. Provide access to all correspondence and records related to the permit to the Nested MS4.

4. Advise the Nested MS4 of any permit compliance issues or actions. 
5. Hold meetings with the Nested MS4 at least quarterly to provide updates on compliance and storm water management related issues.

6. Be responsible to the primary implementation of minimum measures, Storm Water Management Plan, Watershed Management Plan, etc., within the CVT and Nested MS4.
7. Attend and actively participate in watershed planning efforts.

8. Represent the Nested MS4 in watershed planning efforts.

9. Engage such consultants, assistants, attorneys, employees, and resources as may be necessary to provide the services necessary to maintain compliance with the permit. 

Nested MS4
The Nested MS4 agrees to:

1. Provide needed information to the CVT, including drawings, plans, reviews, reports, and notices of problems/spills/violations necessary to apply for and maintain compliance with the permit.

2. Provide a written description of the BMPs used to achieve the assigned action items and goals of the SWMP OR WMP and SWPPI and the measures used to determine success.

3. Name a storm water management contact person. 

4. Provide to the CVT, documentation of compliance with the permit, the minimum measures, the WMP, the SWMP or SWPPI, and with this agreement.

5. Approve and agree that the CVT shall provide such services hereunder as are necessary to assist in complying with the permit application requirements, the General Permit, the Certificate of Coverage (COC), and in other related storm water management activities.  

6. Participate in subwatershed planning and implementation activities, as requested.  

Illicit Discharge Elimination Plan (IDEP)

CVT
The CVT agrees to:

1. Develop the IDEP with Nested MS4 input and submit the IDEP to the MDEQ as required in the COC.

2. Implement the approved IDEP at the Nested MS4 Name of Nested MS4 Facility and provide the Nested MS4 with a written report of all findings, observations and results.

3. Get approval to enter the Nested MS4 Name of Nested MS4 Facility for the purposes of IDEP implementation.

4. Provide training to Nested MS4 Name of Nested MS4 Facility staff to enable the Nested MS4 to recognize and address illicit connections and discharges.

5. Provide IDEP training to Nested MS4 Name of Nested MS4 Facility staff to enable the Nested MS4 to implement the approved IDEP at their facility.  The Nested MS4 agrees to provide the CVT with a written report of all findings, observations and results.

6. Inform the Nested MS4 Name of Nested MS4 Facility of any complaints that may be received regarding storm water at the Name of Nested MS4 Facility and respond to the complaints as appropriate.

Nested MS4
The Nested MS4 agrees to:

1. Provide information to the CVT on the separate storm conveyances and on-site sewage disposal systems (OSDS) at the Nested MS4 Name of Nested MS4 Facility for the development of the IDEP.

2. Allow CVT access to the Nested MS4 Name of Nested MS4 Facility for the purposes of IDEP implementation. 

3. Reimburse the CVT for costs of service for IDEP implementation at the rates described in the attached table.

4. Comply with CVT ordinances as they relate to the approved IDEP.

5. Comply with the approved IDEP.

6. Develop policies and procedures that parallel CVT ordinance on illicit connections and discharges that will allow the Nested MS4 Name of Nested MS4 Facility to implement the approved IDEP.

7. Obtain training for maintenance staff on illicit connection and discharge recognition, OSDS, and proper storage, use and disposal of lawn and facility maintenance chemicals, fuels, cleaners, oils, greases and any other materials that pose a potential threat to surface waters.

8. Obtain training for Nested MS4 Name of Nested MS4 Facility staff to allow them to implement the approved IDEP on facility property.

9. Implement the approved IDEP on facility property and provide records of efforts, including location and number of observations, sample analysis and detailed information on illicit connections and discharges that were discovered.

10. Provide a written description of the BMPs used to achieve goals and assignments of the IDEP and the measures used to determine success.

11. Respond to any complaints received regarding storm water at the facility and inform the CVT of the details of the complaint and its resolution.

Public Education Plan (PEP)

CVT
The CVT agrees to:

1. Develop PEP with Nested MS4 input and submit the PEP to the MDEQ as required in the COC.

2. Implement the approved PEP and include the Nested MS4 in education efforts and activities as appropriate.

3. Utilize the Nested MS4’s expertise in education to off-set costs associated with permit application and compliance.

Nested MS4
The Nested MS4 agrees to:

1. Reimburse the CVT for costs associated with PEP development and implementation as outlined in the attached table.

2. Participate fully in PEP development and implementation and utilize its expertise, contacts and resources to provide watershed and environmental education as described in the approved PEP.  The education will be provided to the citizens, business owners, visitors to and employees of CVT, and to the visitors to and employees and students of the Nested MS4, 
3. Provide education on the 6 (six) OR other number, list topics to be covered PEP topics required by the General Permit to all staff and students

4. Provide a written description of the BMPs used to achieve goals and assignments of the PEP and the measures used to determine success.

Public Involvement and Participation Plan (PIPP) [for Jurisdictional Permit, or the public participation plan for Watershed Permit]

CVT
The CVT agrees to:

1. Develop PIPP with Nested MS4 input and submit the PIPP to the MDEQ as required in the COC.

2. Implement the approved plan and include the Nested MS4 in the storm water management citizens’ advisory committee.

Nested MS4
The Nested MS4 agrees to:

1. Assist in the effort to involve the public, including Nested MS4 Name of Nested MS4 Facility staff and students in the planning and implementation of storm water management.  

2. Participate as a member of the PIPP citizens’ advisory committee.

3. Provide a written description of the BMPs used to achieve goals and assignments of the PEP and the measures used to determine success.

Construction Storm Water Runoff Control and Post-Construction Storm Water Management

[for Jurisdictional Permit, or incorporated into the Watershed Plan and the Storm Water Pollution Prevention Initiative of the Watershed Permit]

CVT
The CVT agrees to:

1. Develop the plans with input from the Nested MS4 and submit the plan to the MDEQ as required.

2. Involve the Nested MS4 in the preparation of any ordinances that the CVT may develop or modify to implement the plans.

3. Review preliminary construction plans from the Nested MS4 Name of Nested MS4 Facility to insure the controls and BMPs required in the approved plans will be used.

Construction Storm Water Runoff Control, etc. (cont.) 

4. Inform the Nested MS4 Name of Nested MS4 Facility of any complaints that may be received regarding construction site storm water controls at the Name of Nested MS4 Facility and respond to the complaints as appropriate.

5. Provide information and training to Nested MS4 Name of Nested MS4 Facility on proper construction site and post-construction storm water controls.

Nested MS4
The Nested MS4 agrees to:

1. Assist the CVT in the development and implementation of the plans.

2. Comply with ordinances that the CVT may develop to implement the plans. 

3. Provide training to staff on construction and post-construction site storm water runoff control and the use of approved BMPs

4. Provide construction plans to the CVT that document the use of approved BMPs to control runoff.

5. Respond to any complaints received regarding storm water runoff control at the facility and inform the CVT of the details of the complaint and its resolution.

6. Provide a written description of the BMPs used to achieve goals and assignments of the plans and the measures used to determine success.

Good Housekeeping and Pollution Prevention for Municipal Facilities [for Jurisdictional Permit, or incorporated into the Watershed Plan and the Storm Water Pollution Prevention Initiative of the Watershed Permit]

CVT
The CVT agrees to:

1. Develop with the input of the Nested MS4 a pollution prevention and good housekeeping plan for the CVT facilities and Nested MS4 Name of Nested MS4 Facility.
2. Implement the approved plan at CVT facilities and the Nested MS4 Name of Nested MS4 Facility
3. Provide information and education to the Nested MS4 Name of Nested MS4 Facility on pollution prevention, good housekeeping and the approved plan.

Nested MS4
Schools have the potential to impact storm water from the operation and maintenance of facilities.  Potential sources include boiler and cooling system maintenance, janitorial and cleaning services, remodeling, lawn and grounds maintenance, athletic field maintenance, vehicle maintenance and storage, refuse and waste handling, storage and disposal, and the storage of  chemicals, materials and salt.   

The Nested MS4 agrees to:

1. Provide training to appropriate staff on pollution prevention, good housekeeping and the approved plan.

2. Implement the approved plan at their facility.

3. Provide a written description of the BMPs used to achieve goals and assignments of the plan and the measures used to determine success.

COST SHARE

CVT
The CVT agrees to:

1. Accept the Nested MS4 assistance in actions to comply with the permit and implement storm water management CVT wide, in lieu of funds.  The assistance is to include manpower and resources to:

a. Prepare a permit application
b. Prepare and implement minimum measure programs … etc.

2. Perform all functions necessary to comply with the permit within the CVT and Nested MS4 and bill the Nested MS4 on a cost per service basis.

3. Use the payments made by the Nested MS4 solely and only for the costs of compliance and implementation, and after payment of all costs as contemplated by this Agreement, any surplus remaining from the payments made by the Nested MS4 shall be returned to the Nested MS4 in accordance with the attached table.

4. Accept responsibility for the costs of addressing noncompliance issues that are unrelated to the actions of the Nested MS4 Name of Nested MS4 Facility.
5. The costs and expenses of any claims or lawsuits arising directly or indirectly out of this Agreement or storm water management efforts, including but not limited to satisfaction of settlements and judgments, to the extent that such costs and expenses are chargeable against the CVT, shall be deemed to constitute part of the cost of the storm water management program and the costs shall be shared by the Nested MS4 Name of Nested MS4 Facility and the CVT in the same manner as herein provided with respect to other costs.

Nested MS4
The Nested MS4 agrees to:

1. The cost to the CVT of permit application and compliance is presently estimated to be $X, which estimate is hereby approved by the parties.  The allocable share of the costs for the Nested MS4 is set forth in the attached table.  The Nested MS4 agrees to pay CVT its share, as set forth in the attached table, of the present estimated cost, promptly upon receipt of an invoice for the same from the CVT, but no later than X days after receipt.  The CVT intends to send such an invoice(s) to Nested MS4 within X days of the effective date of this Agreement.  The Nested MS4 shall not be responsible for any costs that exceed the present estimated cost unless such additional costs have been approved by Nested MS4, in writing.  If such additional costs are so approved, Nested MS4 agrees to pay its revised share of such costs promptly upon receipt of an invoice for the same from CVT, but no later than X days after receipt.

2. Reimburse the CVT for costs of service for the development, implementation and administration of the storm water management program at the rates described in the attached table.

3. Reimburse the CVT for all costs that are incurred in addressing noncompliance issues that are solely the result of the actions of the Nested MS4 Name of Nested MS4 Facility.
4. The costs and expenses of any claims or lawsuits arising directly or indirectly out of this Agreement or storm water management efforts, including but not limited to satisfaction of settlements and judgments, to the extent that such costs and expenses are chargeable against the CVT, shall be deemed to constitute part of the cost of the storm water management program and the costs shall be shared by the Nested MS4 Name of Nested MS4 Facility and the CVT in the same manner as herein provided with respect to other costs.

General Agreement

1. In the event that any one or more of the provisions of this Agreement shall, for any reason, be held to be invalid, illegal, or unenforceable in any respect, such invalidity, illegality, or unenforceability shall not affect any other provisions hereof, but this Agreement shall be constructed as if such invalid, illegal, or unenforceable provision had never been contained herein.

2. The Agreement shall become effective after approval by the governing bodies of the CVT and Nested and execution by the authorized officials of the parties; shall terminate on the expiration date of the General Permit Certificate of Coverage OR December 31, 2003 unless extended by the parties in writing; may be executed in several counterparts; and shall be binding upon and inure to the benefit of the parties hereto and their respective successors and assigns.

3. If the CVT or the Nested are unable or unwilling to comply with the Agreement, the Agreement can be terminated by any party with a thirty (30) day written notice.  If the Agreement is terminated the CVT will notify in writing, the Nested that they will have to apply for a permit and the MDEQ of the termination of the agreement.

4. Modifications, amendments or waivers of any provisions of this Agreement may be made only by the written mutual consent of the parties.

5. The parties, as required by law, shall not discriminate against a person to be served, an employee or applicant for employment with respect to hire, tenure, terms, conditions or privileges or employment, or a matter directly or indirectly related to employment because of race, color, religion, national origin, age, sex, disability that is unrelated to the individuals ability to perform the duties of a particular job or position, height, weight, marital status, political affiliation or beliefs.

The parties shall adhere to all applicable Federal, State and local laws, ordinances, rules and regulations prohibiting discrimination, including, but not limited to, the following:

A. The Elliott-Larsen Civil Rights Act, 1976 PA 453, as amended.

B. The Persons with Disabilities Civil Rights Act, 1976 PA 220, as amended.

C. Section 504 of the Federal Rehabilitation Act of 1973, P.L. 93-112, 87 Stat 394, as amended, and promulgated thereunder

D. The Americans with Disabilities Act of 1990, P.L. 101-336, 104 Stat 328 (42 USCA S12101 et seq), as amended, and regulations promulgated thereunder.

IN WITNESS WHEREOF, The parties hereto have caused this Agreement to be executed and delivered by their respective duly authorized officers, all as of the day and year first above written.

Witnesseth:



By: 



Its: 



By: 



Its: 



By: 



Its: 



By: 



Its: 



By: 



Its: 
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